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Applicability of the Investment Advisers Act to Financial Planners, Pension Consultants, and Other Persons Who Provide Investment Advisory Services as a Component of Other Financial Services: Incidental advice about securities.--
The SEC staff advises that a financial planner who incidentally gives advice about securities and whose compensated time includes time thus spent is probably an investment adviser and does not qualify for the exemption available to a lawyer or accountant.--FPS Consultants, Ltd. (SEC 1976), '77-'78 CCH Dec. ¶81,266 .

NO-ACT, 77-78 CCH Dec., FSLR ¶81,266, FPS Consultants, Ltd. , (Apr. 06, 1976)
77-78 CCH Dec., FSLR ¶81,266 ' FPS Consultants, Ltd. 
Securities and Exchange Commission, Division of Investment Management Regulation. 
April 6, 1976 

(Available May 6, 1976.)

Correspondence in full text.

Investment Advisers Act--Financial Planner--Incidental Advice About Securities.--A person who, as an incidental matter in the business of financial planning, gives advice about securities, and whose compensated time includes time thus spent, is probably an investment adviser. Unlike the case of the lawyer or accountant, there is no exemption available with respect to such incidental service by a financial planner. 

See FSLR ¶56,335, "Investment Advisers Act" division, Volume 4.

Investment Advisers Act--Financial Planner--Status Also as General Partner of Real Estate Limited Partnership--Commensation.--A registered investment adviser who advises clients to purchase limited partnership interests in a real estate limited partnership, and also sets as a general partner thereof, may participate in its profits only up to his proportionate share of equity in the partnership. It is questionable whether the Commission would grant an exemption under Section 206A. 

See FSLR ¶56,335, "Investment Advisers Act" division, Volume 4.
[Letter of Inquiry]
Thank you very much for speaking at the meeting of the Washington, D. C. Chapter of the International Association of Financial Planners Tuesday. We've never had a better speaker!
As I'm sure you realize, your topic was of "gut level" concern to use. Do we do? Or do we don't have to invite in (1) looking-over-our-shoulder scrutiny while we do our work; (2) the extra expense of officially-prescribed-by-a-third-party rather than just-what's-necessary-to-do-a-good-job record keeping; (3) the extra expense of, and loss of privacy by, CPA audited financial statements of our own private small professional practices; (4) the hogtied feeling of having a third party who may or may not know what it's like to do business in the real world (You obviously do, but can the same be said for everyone in your department? We honestly don't know and are worried) limiting how we can advertise, and on what we can base our fees, and what constitutes full and fair disclosure to our clients; (5) etc., etc., etc.--?
It's enough to worry a person, isn't it? And this is true in spite of the fact that we truly want to do a good job for our clients. We don't want to "rip anybody off." We take pride in giving value for value. In my own firm, we have an encourage-your-client-to-do-what-you-would-want-to-do-for-yourself-and-your-family-if- you-were-in-your-client's-shoes ethic; I believe this is true for all of our Chapter's members.
Then there's the matter of cost. We're concerned that meeting the requirements of one who is registered will be an unproductive drain on our time and that of our employees, and, therefore, we will have to charge our clients more for the same service. We would regard this (a) because we would be giving a lesser value to our clients, and (b) because that fact would make it harder for us to "sell" our services to potential clients.
And so it goes.
At any rate, I'm sure, Lew, you realize that we are deeply concerned and that this is decision making time for many of us. In that connection, it would be very helpful if you would send me a copy of the speech you gave us and a copy of the prepared answer to the question about an attorney or an accountant who sometimes gives investment advice and whether or not it's incidental to his/her practice. Will you do that? If you will, I'll see that copies are made available to our members.
Now, if I may, I'd like to talk to you about my personal situation.
I see the practice of financial planning as members of my firm perform it as analogous to the practice of law or the practice of accounting in that advice concerning securities is sometimes given, and when it is given we are paid for it just as we are paid for all the other things we do, but advice concerning securities is not our main function, nor does it provide our main source of income. Securities advice is "incidental" and not "stage center."
In support of this view, I offer the following:
1. The percentage of total firm income provided by securities work for clients for the 1975 calendar year was approximately 4%.
2. When we initially take data from a new client, information relating to securities represents a relatively small portion of the information gathered. To illustrate this, I have enclosed the list of data and documents needed which we give a client to use in preparing for our data taking consultation. I have also enclosed the questionnaire we go over with the client when we are actually gathering the information. (Note: we always give a "hand receipt" for documents, policies, etc., we take custody of to use in conjunction with the questionnaire, inquiry form, and our notes on the client's comments generated by our going over the questionnaire to do an "initial study" for the client.) Lastly, in this connection, I have enclosed the preliminary inquiry form we use to do a feasibility study as to whether or not the cilent should get involved with Keogh or pension and/or profit sharing plans. So much for data gathered.
3. When we work up our initial study, securities represent a relatively minor portion of the 40 to 80 page study done. As an indication of this, I have enclosed the Table of Contents and Implementation Guide from a study I did a little over a year ago [not reproduced--CCH.]. The couple was in their late twenties, had just "closed" on the purchase of their first house, and were expecting their first child. The husband was finishing up his first year of private practice as a physician with a four person practice. He had been offered the option of buying into the partnership the following year. In the meantime, he was not an employee of the partnership, but was self employed. He earned $84,000 his first year. The couple was heavily in debt for medical school expenses, furniture, clothing, cars, etc., etc., etc.
I helped them work out a debt reduction schedule which would pay off highest interest debts first. I also helped them revamp their insurance coverages. They owned no securities at the time the initial study was done. To date, they have used Keogh protypes to invest $3,750 in Chemical Fund and $3,750 in a Fredericksburg Savings and Loan CD. They plan to do the same thing again this year; and, hopefully, corporate pension and profit sharing plans can be set up later. The other physicians don't realize it yet, but they need it badly, too.
4. As we continue working with our clients over a period of years doing periodic "progress checks", implementing suggestions, etc., securities continue to play a relatively minor role in the work we do. Even mature clients' investment tend to be mutual funds, CD's (I know you classify that as a "security", but good grief!), real estate, and individual tax shelters. Our clients are not wheeler-dealers in the stock market. Nor are we. And people who are, or want to be, are not client material for us. We have one client whose pension assets have grown rather large and we suggested that they use T. Rowe Price's investment management service for a portion of their assets since we are not in the business of managing portfolios of securities.
So you see, securities play a small part in the investment work we do with our clients. In addition, investment work is only a small part of the total work we do for our clients. We help them zero in on their goals; many people establish clear goals only after beginning to work with us. We help them get organized. People often don't know where insurance policies are, what coverage consists of, where their wills are, where partnership agreements are, what kind of liability these agreements subject them to, how much interest they paid last year on revolving charge accounts. We help them with accounts receivable and other practice management problems. It was necessary recently to tell a client who is a dentist that he wasn't working enough hours. We prepare loan application booklets for clients and go with them to the bank if they want us to. We work with clients' attorneys to design pension and profit sharing plans. We administer clients' pension and profit sharing plans. We name "death estate planning kinds of suggestions and work with clients' attorneys and accounts to implement them. Twice, we have prepared Federal Estate Tax returns for clients. And on and on and on.
Well, Lew, there you have it--a nutshell overview of our practice as I see it. Can you agree with me that it compares to a true law or accounting practice, that securities advice is incidental, and that we should not be required to register?
When you mentioned the changes in the law that have been suggested to Congress by the Commission, did you say that part of the proposal is for exclusions under the Act for people such as attorneys, accountants, and bank sponsored investment services to be eliminated? Do you realty think that attorneys will ultimately have to register?
When a firm registers, who is covered by that registration? Only officers and directors of the corporation? What about practicing financial planners who are not officers or directors of a firm but who have contracted to work through the firm for 2/3 of the fees he/she generates?
If a firm is registered, can it set up real estate limited partnerships composed of groups of its clients as limited partners and itself as general partner in which it (or a wholly owned subsidiary) receives a real estate commission when the property is bought, another real estate commission when the property is sold, and 10% of the cash flow available for distribution when the property is sold with the 10% being subordinated to all the limited partners getting their money back first? (The preceding question refers to a situation in which limited partners put up all the money, the general partner does all the work, and the whole deal from "a" to "z" is clearly spelled out in the partnership agreement.)
Thank you again for speaking to us. I expect your answers to my questions will have to be given some sort of "disclaimer", but your "educated guesstimate" will be of great value to me. I feel sure your evaluation will be sympathetic and realistic at the same time.
[SEC Staff Reply]
With respect to the question about your firm's status under the Advisers Act, if part of your time is spent giving advice about securities and your overall compensation includes compensation for the time you spend giving such advice you are probably an investment adviser. The fact that it is an incidental part of your business would not qualify you for the exemption which would be available to a lawyer or accountant in the practice of his profession.
As to the real estate limited partnership, advising a client to purchase an interest in such a partnership would be advising him to purchase a security, even though that security is an interest in a partnership which will manage real estate. As I explained in my speech, Section 205 prohibits an adviser from receiving compensation based upon a share of capital appreciation of clients' funds. Therefore, if you are required to register as an investment adviser and you also act as general partner to such a partnership, your participation in the profits of the partnership could not be greater than your proportionate share of equity in the partnership unless the Commission were to grant a special exemption from the Act under Section 206A. Such an exemption would have to be based upon an application showing that it was necessary or appropriate in the public interest and consistent with the protection of investors and the purposes fairly intended by the policy and provisions of the Act. But I must add that in view of the legislative history of the prohibition I can hold out no assurance that any such application would be granted.
This is a short answer. I am afraid you will find it more realistic than sympathetic. But it's important to know where the land mines are so you can plan your business activities.
